TODAY'S TOPIC

Advance Care
Planning and
Power of
Attorney 101

Week 2: Who
Gets to Decide




CanAge.
AGENDA

m POA 101: The Role of an Attorney for Property and
Personal Care

m Health Care Consent Act vs Substitute Decisions Act

m Activity - Fill in your own POA for Property and POA for
Personal Care

m Debrief about experience next week.



POA 101: Capacity CanAge.

What About Mental

Capacity?



Presenter Notes
Presentation Notes
Capacity is also called capability. 

Both words refer to the ability to make decisions. 

There are two components to mental capacity:

The ability to understand the context or the nature of a decision; and 
The ability to appreciate the consequences of a decision.

All legal adults (age 18 in Ontario) are PRESUMED to have mental capacity at law unless and until established otherwise, usually by medical opinion and judge’s decision.

Legally, mental capacity is a black and white concept: either you are capable or you are not. 



Review: WHAT IS CAPACITY CanAge.

Understand and Appreciate = consistent choice
Anyone can lose capacity at any time due to illness or accident

Older adults may be at greater risk due to age-associated illnesses -
dementia

Ageism also results in assumptions of incapacity

Issues of Diversity, Equity, Inclusion, Intersectionality also affect
assumptions of capacity. Review of who has been “incapable” in law due to
discrimination, historical disadvantage etc.

Capacity is socially constructed “it's made up’

Not a medical diagnosis but a legal determination
(Remember - judge is ultimate authority although rarely gets to that!)


Presenter Notes
Presentation Notes
Older adults may be at greater risk of a loss of capacity due to some illnesses that are more common in older adults, such as Alzheimer’s.

However, anyone can lose capacity without warning. 

For example, a bus accident could result in a coma.

You may want to develop a plan for the management of your assets in the event of a loss of capacity, regardless of your age.

Age discrimination also results in discriminatory assumptions that older adults DON’T have capacity.  

This is a form of ageism.

Read  story about age discrimination by a financial institution.


CAPACITY CONTINUUM CanAge.

Capable Incapable

< )



Presenter Notes
Presentation Notes
Although the law treats capacity as a black and white concept, we all know that in practice, capacity has shades of grey.

A loss of capacity may be evident and sudden: for example, if you are in an accident and wind up in a coma, it will be clear that you cannot make financial decisions and someone will have to be appointed your substitute decision-maker.

But often a loss of capacity will be less clear and more gradual, for example, in the case of dementia.

With some conditions, capacity can vary or fluctuate, especially with older adults, due to factors like:

 The effect of medication and/or forgetting to take it
 Diabetes and fluctuating blood sugar levels
 Exhaustion and time of day
 Alcohol and recreational drug use mixing with illness or medication

BUT FOR THE PURPOSES OF A POWER OF ATTORNEY, capacity refers to:�
- whether a judge has designated you incapable, or 
- whether the triggering event set out in the power of attorney, such as a doctor writing an opinion that you are incapable, has occurred.


CanAge.
PLANNING FOR FUTURE DECISIONS

Capable Incapable

You decide Someone else decides
- (substitute decision -maker)


Presenter Notes
Presentation Notes
 Q. What happens when you are no longer capable? Or what if you are temporarily incapable?

A person or agent will be given the power to make decisions FOR you.

If you create a power of attorney, then the person you appoint as your attorney becomes your financial decision-maker. 

This person is called a substitute decision-maker.

One aspect of financial planning is naming a person who will make decisions in case you become incapable. 

This means YOU choose your substitute decision-maker.


Step Into Someone Else's Shoes CanAge.




SUBSTITUTE DECISION-MAKING

CanAge.

2 Domains = 2 Documents (most of the time)

POA - Personal Care

POA - Property

The "Six Domains™
healthcare/treatment, shelter, nutrition,
clothing, hygiene, and safety

Where you live
Health care decisions
How you live in the world

The "lead” attorney

Money

Real Estate
Investments

"Stuff”

Passwords and Digital

The "following” attorney




CanAge.

FYPES OF POAs
1. "General’ POA
Capable Incapable
- Active right away - Ends ata pomtofmcapability




CanAge.

FYPES OF POAs
2. Continuing POA
Capable Incapable
- Active right away - Contmnues past point of
incapability




FYPES OF POAs

CanAge.

3. 'Springing” POA

Capable

NOT active right away
Created, but dormant

Incapable

- STARTS at the pomt of incapability

"




CanAge.
FYPES OF POAs

4. Limited POA

Capable Incapable

- Fora specific duration and
purpose

_




POAs ACROSS THE COUNTRY CanAge.

e Laws different in every legal jurisdiction

e Don't use POAs from other provinces -
complicated



Duties of the Attorney

Attorney is fiduciary w/ common law duties, including:

Stay within scope of authority delegated

Exercise reasonable care & sKill

Must not make secret profits

Cease to exercise authority if POA revoked

Must not exercise POA for personal benefit

Cannot assign or delegate authority to another person

Cannot make/change/revoke a Will on behalf of donor

CanAge.



Who Makes Your Personal Care Decisions if Incapable?

Capable

You make
decisions

W N

N OO0 A

Incapable ~anhge.

Guardian (court) - rare

POA Personal Care - 1/3 of people

(Consent Capacity Board) - this is a placeholder - can
be applied to

Spouse/Partner

Children (adult)

Parents

Siblings

Other relative

*Disclaimer! - This is my slide which | talk about in practice - this is not

the real list re parents / siblings etc. Do not rely on this slide. detailed
list in the Health Care Consent Act should be relied on


Presenter Notes
Presentation Notes

The Public Guardian & Trustee will locate someone to take on the role of decision-maker.

Note that this person might not be someone you would want to manage your affairs.

The benefit of a power of attorney is that YOU choose someone you trust. 


CanAge.
DECISION-MAKING

Who Makes Your Property Decisions If You Are
Incapable?

Capable Incapable

You make decisions

=

Guardian (court)

POA Property

3. Public Guardian and Trustee -
they don't want your business!

N

**No Default List**


Presenter Notes
Presentation Notes

If you are incapable, an enduring or springing power of attorney will determine who will assume decision-making power.

You might wonder what happens to an incapable adult if there is no power of attorney that applies? (Draw attention to first column of the chart on the slide.)
 
Who gets decision-making power? 

There is no default list of family members.

The Public Guardian & Trustee will locate someone to take on the role of decision-maker.

Note that this person might not be someone you would want to manage your affairs.

The benefit of a power of attorney is that YOU choose someone you trust. 




Who Can Be an Attorney? canAge*

= An Attorney for property must be at least 18 years old.
= An Attorney for personal care must be at least 16 years old.

= Must be Capable

= Attorney for personal care cannot be your health care provider
unless spouse, partner or relative

= If more than one Attorney is appointed, the Attorneys must act
jointly, unless the power of Attorney provides otherwise

= |f attorney does not meet requirements, POA is invalid



__Duties Specifically of an Attorney for Property canAge*

»  Section 32 of the Substitute Decisions Act

» Manage property in @ manner consistent with decisions for personal care
= EXxplain to incapable person the powers & duties

 Encourage incapable person’s participation in decisions — consult

* Preserve the property bequeathed in Will

 Make expenditures as reasonably required for incapable person, his or her
dependants, support, education & care

= “best interests” of grantor / has discretion

= Detailed records & keep accounts



Duties Specifically for an Attorney for Personal Care canAge*

= Section 66 of the Substitute Decisions Act

= Tasked with making decisions on behalf of incapable grantor with respect to personal care
=  Must make decisions in accordance with incapable grantor’s wishes, if known

= If wishes unknown, must make decision based on incapable grantor’s best interests

= Duty to explain/consult and foster contact with friend’s and family
= Must keep records of all decisions Must also consider whether decision will:

-Improve quality of life
-Prevent quality of life from deteriorating
-Reduce the extent/rate which quality of life is likely to deteriorate

= Also must consider whether benefit of decision will outweigh the risk of harm

= May also be required to make decisions in accordance with Health Care Consent Act



REVOCATION CanAge.

As long as you are mentally capable of making a Continuing Power of Attorney for
Property, you can take it back (cancel or revoke it). To do so, state in writing that you
revoke it.

Two people must witness you signing this statement. Both people must be with you
when you sign. The same people who are not allowed to be withesses for a Power of
Attorney are also not allowed to be witnesses for this statement.

There is no special form for this statement, which is referred to as a "revocation”.

It is a good idea to give a copy of the revocation to anyone who has seen or has a

copy of the Power of Attorney. If you can, get the original Power of Attorney back and
destroy it.

If you do revoke it, inform everyone concerned with your income or property, such as
your bank manager or pension plan administrator. Give them a copy of the revocation.



Things to Consider: Property and Personal Care canAge*

Property:
" Is the person willing to act as your attorney?

" Does he/she have any of their own financial troubles?
" Does he/she understand the responsibilities of an attorney?

®" Can you trust him/her not to misuse your money and make
prudent financial decisions?

Personal Care:
" Is this person willing to talk to you about personal care issues and understand your goals, values,

" Is he/she willing to honour your wishes as much as possible?
" Is this person comfortable and willing to ask questions of your medical care provider and talk to yo

" |s this person able to make hard decisions?



POA 101

How Can Powers of
Attorney be Used and

- - X4

Misused?



Presenter Notes
Presentation Notes
Capacity is also called capability. 

Both words refer to the ability to make decisions. 

There are two components to mental capacity:

The ability to understand the context or the nature of a decision; and 
The ability to appreciate the consequences of a decision.

All legal adults (age 19 in BC) are PRESUMED to have mental capacity at law unless and until established otherwise, usually by medical opinion and judge’s decision.

Legally, mental capacity is a black and white concept: either you are capable or you are not. 



EOA MISUSE: UNDUE INFLUENCE CanAge*
e Taking over the "will of the person’

e Family members and friends

e Can challenge the decisions based on this

e Can in some cases be considered criminal but usually hard to
pin down



How Other People Make
Decisions if You Can't

« They must “stand in your shoes” and make the decisions
you would want, not what they want. This is done by
making a Power of Attorney document or the court picking
someone to be your Guardian

« When they “step into your shoes” they become you, legally N
and can do anything with your money, or make decisions

about your health, where you live, and what you do all day

« You can choose more than one person

* You also need to have a back-up person in case someone
Is sick or away

24



@

Someone who will
make the decisions
| would have
wanted

Will buy things for
me, will only use
my money for me

(not them)

o

[e ]

Will pay for my
things, bills, and
staff

»

Has time,
knowledge, talent,
ability and
willingness to run
my money and also
my accounts

Who has the time
and energy

25



Who Should | Pick As A
Decision-maker for My
Health and Lifestyle
Decisions?

« Someone who will make the decisions | want, not
what they just think is a good idea for me. My
wishes.

* Lives pretty close or can meet up on zoom /
online

« Will make sure | get good food, clothing, a place
to live and the medical care | need

« Will try to keep me from being lonely

« Will make sure my decision-maker for financial
decisions pays for what | need to live the way |
want to live




Who Should | Pick as a
Decision-maker for My
Company / Corporate
Decisions

. Someone who will stand
In “my shoes” and run
the company

- Someone who will
manage the company
well, as | would have
wanted

- Someone who will put
the company first




Example #1
Mental Capacity to
Decide:

Understanding
Information and
Appreciating the
Consequences for a
health care decision

You have diabetes. Your blood sugars are too high.

You need insulin to lower your blood sugars.
That means taking a needle every day in the leg. Needles hurt and you don’t like needles.
If you don’t take the insulin, you could get very sick or die

Weighing the options, you make the choice and decide to take the insulin because getting a quick needle daily is less important than getting ver
sick or dying.

28



Example #2:

“Understanding
information and
Appreciating the
Consequences” in a
Personal Financial
Decision

You believe it is more important to make financial decisions based on saving the
environment

You understand that investing in “Green Energy” is better for the planet. That is most
Important thing to you.

You know this means you will make less money than if you invested in Oil or Coal.

Weighing the options, you decide to invest in “Green Energy” anyway. You lose making
more money, but save the planet

29



Example #3:

“Understanding
information and
Appreciating the
Consequences” in a
Corporate Business
Decision

As corporate CEO your shareholders want to make money

You must make the best decision for the company

As a CEO this means buying and selling Oil and Coal

Weighing the options, you decide to invest in Oil and Coal.

You are making a different decision for the company than you are making for your
own money 30



Example : Conflict of
Interest

» As a corporate CEO, your shareholders want to make
money.

« That means working with Oil and Coal _
Conflict of Interest

* As an individual person and iﬂV?StOI’, you only want to put Company's interests Interests of oneself,
%our money into “Green Energy” because of your personal & your own duties family & friends

eliefs and principles . |
|
« BUT- If you have only one substitute decision-maker for

@ R A
both personal financé and to be the CEQ, it can put that -
person in a Conflict of Interest E l

» Often, it can be too hard to keep roles and responsibilities ‘
separate

« Too many eggs in one basket — too much might be relying
on that one person to stay on top of things, not get sick,
not retire, or navigate difficult tasks. If those are done
wrong, the Person could be financially and personally
liable - that mean they get sued or worse.

31



Things to Ask Yourself:

. When | am worried about my health, which one of my family or
friends do | want to ask for help, or talk to?

. Which of my family or friends is best at taking over my personal
finances, buying me things, paying my bills, keeping track of all
my expenses

. Which of my business relationships is best at holding down the
fort at work and making those corporate decisions?

. Who has nothing to gain from helping me?



o

Don’t Forget: You may be able appoint a financial institution to do all this!

=

[e]

Who can
manage my
money very

well?

Who is very Who will
organized and keeping
can pay bills? detailed

records for all
my expenses
easily?

Who is not
already
employed by
me?
(Think of
conflict of
interest here)

Questions to Think
About POA for Personal
Finances:

N

Who has
nothing to gain
from this?

33



Questions to Think About
POA for Health and Lifestyle
Choices:

'5,:’“ 4 I—T—I

Who do | trust with Who knows a lot Who can visit me? Who cares about Who is very well
my life and gets my about health, Or talk on phone o.r me and has organized?
lifestyle choices? medical issues? 200m? nothing to gain?

34



POA MISUSE: ABUSE CanAge.
e | ke a marriage - easy, but..
e Significant area of exploitation

e Most common form of elder abuse

e Can literally bankrupt the donor - BE VERY CAREFUL about WHO
you appoint


Presenter Notes
Presentation Notes
The most common form of financial abuse is abuse by a power of attorney.



EOMMON MYTHS: ATTORNEY CanAge*
e She isn't using the money anyway...

e [tisn't really her money anyway - Dad earned it for ME

e |I'm just going to inherit it anyway - it's MY money she's spending

e | don't care what she says - she gave ME the power of attorney and |
know what's best for her..

e She's so out of it, she'll never even miss it.


Presenter Notes
Presentation Notes
Common themes here are:

	Lack of respect for the donor’s judgment or wishes.

	Lack of acknowledgment that the money and assets belong to the donor.




COMMON MYTHS: DONOR CanAge.

e My daughter knows what I'd want.

e She'd never do anything to hurt me.

e | want to be fair to my kids - appoint all of them equally and this will
make it all "even.’

e | can't take it back!

e My power of attorney from Manitoba is just fine. I've already taken care
of it all there..


Presenter Notes
Presentation Notes
The common theme here is trust in our loved ones. 

It is true that often our Power of Attorney will protect our interests and honour our wishes.  But not always.  Be careful who you choose!

The purpose of your power of attorney is to protect your assets, not to protect your children’s feelings. In a moment, we will discuss the dilemma of choosing one or more of your children.

Yes, you can take it back, if you are legally capable.  This is called revoking your power of attorney.  You should destroy the original copy, and give written notice that you are cancelling your old power of attorney to anybody who might know about it or have a copy.  If you are creating a new power of attorney, provide a copy to everybody who knew about the old power of attorney and make it clear that the new one is the valid and accurate version.  You also have the option to register your power of attorney with NIDUS. Revoking a power of attorney dealing with land and property transferred is more complicated.  Talk to a lawyer about this.

A power of attorney from a different country or province might not be valid in Ontario.  

Get legal advice to find out whether you need to create a new power of attorney for Ontario.



tpl:os..,  CanAge.

GET IN TOUCH

Become a FREE

o Visit our website

e Follow us on social media

CanAge.ca CanAge member
, @CanAgeSeniors
. Visit CanAge.ca/join
9 CanAge Connections @ @CanAgeSeniors for your 1 year free
Our monthly newsletter membership!

ﬁ CanAgeSeniors

Sign up today
CanAge.ca/newsletter m CanAge e Contact us
info@canage.ca
n CanAge


Presenter Notes
Presentation Notes
Link to video of webinar
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